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ABSTRACT

Everybody who illegally harms another not only meestover the injured person,
but also, may be committed a crime and be punisAedording to this doctrine,

every time that a participant in a sport activiputhes a fellow player, or
consciously runs the risk that an opponent maydoehed during the game, an
offence is committed and he or she is liable. Tikisclearly an unacceptable
situation. If this were the usual way a participantiolence was dealt with by the
courts, nobody would play sport, as the risk ofwiction would be too great. Sport
would be unable to continue in the form that wesprely know it. On the other
hand, sports often have inherent risks that cabaatliminated without destroying
the very essence of the activity. Consent and ggsomof risk defenses in sport
accident cases significantly affect resolving tbaflict between performing sport as
a useful and beneficial activity versus a dangenmastice, and prevent liability
from being imposed for just participation in spadtivity. Thus, discussion about
these defenses can help athletes be more awareiofights.

KEYWORDS defense, inherent risk, liability, damage, athlete

Introduction

One of the challenges of tort of law is that thendging actions cannot be banned due to social
necessity. And the law of tort could not elimindéite source of losses instead of redress. Theretoie,
forced to accept some of those damaging actions.justification of those actions it is argued tlzat
damaged person could not claim his or her losseause his or her participation in that action ishwi
personal consent and he accepted all dangers ofathi@n. However, this issue is not accepted In al
situations because, if the consent of damaged pesald eliminate the liability of person who casiskat
damage, other actions such as a duel, would bet@ctedue to the consent of the damaged or deadrpers
(Aghainia 2009).

Sports and physical activities are also one of riheessities of communities. Despite the varied
dangers, sports due to their many benefits can'tidmied people. Therefore, dangerous sports such as
boxing, wrestling, karate, etc., are accepted utlgefaw. In this issue also the principle of conselates to
damaged person (athlete, spectator, etc.); acgefita danger is the important matter for supportimg
athlete who cause damage (Hess 2002). It is a siefibiat releases from liability injurious usespors. But
consent in a sporting situation is very differenaini a non-sporting situation. Therefore study alwoumsent
and assumption of risk, its extent, and scopeédrctntext of sport is necessary.
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Consent

Consentis a voluntary yielding to an invasion of one’seirgsts by another. It is an act of reason,
accompanied by deliberation that is made by arviddal possessing sufficient mental capacity to enak
intelligent choice (Wong 2010).

Consent provides a defense to the offences mosmoay found in sport; for example, common
assault, battery, and assault occasioning actuhilytmarm (Beloff et al. 1999). When consent isea as a
defense to an action based on an intentionaltt@tdefendant is claiming that the plaintiff cortsento the
very conduct that forms the basis of the claim (KI896) thus is barred from any recovery (Wong 2010

Consent can be expressed or implied by conduct@rirr001), or by the circumstances surrounding
the situation (Wong 2010). In other word, impliezhsent can be given by “entering into situationgrght
is generally understood that one has waived ongtd to remain free from bodily contact”, (Lindef@),
such as patrticipating in contact sports like hoakefootball. To be effective, consent must be giwgthout
fraud, duress, misrepresentation, coercion, undfhigence, or anything akin to that. If any of thiéating
elements is present in consent, it is not consetita eye of law (Saathi 2008, Wong 2010).

Assumption of risk

Assumption of risk is a doctrine often applied &glgent actions (Spengler & Connaughton 2003,
Citron & Ableman 2003). This doctrine came into irs¢he late 19th century and early™@entury (Hess
2002); it was based on knowledge, comprehensiahappreciation of risk (Healey 2005); and imposea a
matter of law, not the result of the investigatafrfacts (Wong 2010). This legal doctrine holdst thaorts
participants assume the risks of their sport, amusé who have voluntarily accepted the known and
appreciated risks associated with participatiotha activity are barred from recovery for injuriesulting
from an activity when injured while participating the recreational activity (Bernardi 2009, Spendle
Connaughton 2003). Assumption of risk was descriiyethe maxim “volenti non fit injuria”, interpredeas
the belief that no wrong is due to one who is wijl{Prosser & Wade 1971).

In fact, according to this doctrine, by freely aséng a known risk a plaintiff effectively negatesya
duty on the part of the defendant to safeguard dinmer from the risk and by this approach refute th
defendant's negligence (Trupia 2010).

The rationale behind the doctrine is one of pupbticy: by removing the threat of lawsuits arising
from incidents involving only ordinary negligencedaby barring suits for injuries received from irdm
risks of the sport, the policy seeks to enable ¢rigis and active participation in athletic actasti
(Bernardi 2009, Spengler & Connaughton 2003); gosing the duty of care upon participants of spact
recreation would deter people from vigorous pagtion in such activities. It is believed that atbk will
feel free to participate vigorously in their spaithout fear of being sued if somebody is injur8ernardi
2009).

Defense assumption of risk apply in the followitgations:

1. The plaintiff, in advance, has given express contemelieve the defendant of any obligation to
exercise care for the plaintiff's protection and lagreed to take the chance of injury from a known
risk arising from what the defendant is to do @vieundone. The defendant, who otherwise would
have a duty to exercise such care, is relievetdaifduty, as without a duty owed by the defendant,
there can be no negligence on his part (Keeton)1977

2. The plaintiff voluntarily entered into some relatghip with the defendant with knowledge that the
defendant will not provide protection against omenwre future risks that may arise from the
relationship (Woska 1991). In this situation, tHeigiff has consented in advance to tacitly or
implicitly consenting to the defendant’s negligerse® relieved the defendant of an obligation of
conduct toward him or her as a spectator at a biisggome who may be regarded as consenting to
the risk of being hit by a ball (Drago 2002).
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3. A third situation where "assumption of risk" is #pable refers to the situation where the plaintiff
faced with a dangerous condition created by théigeagce of the defendant, continues voluntarily
to encounter the dangerous condition (Woska 198dg®2002).

Generally, the defense of assumption of risk camderl when a plaintiff (professional or amateur)
voluntarily engages in an athletic or recreati@awivity involving open and obvious risks (Dragd2y; and
relieved the defendant of an obligation and hadsented to the breach of the duty of care allegedofB
1999).

Where a defendant can establish this they are\ss@lom liability (Schot 2005).

To use this defense, the defendant must showhbatlaintiff knew of the risk and voluntarily chose
to assume it. This consent effectively relievesefenddant’'s obligation to a certain standard of cahd
toward the plaintiff. There is no longer any ledaty existing between the two. When there is ny,dbere
is no negligence (Wong 2010). Previously, it wasifficient to prove that the plaintiff ought to leaknown
of the risk, or that they merely perceived the xise of danger. Rather, what needed to be edtadliszas
that the plaintiff was “fully aware of the riskqjllfy comprehending their nature and extent, and they
voluntarily accepted the whole risk”. However, standard of knowledge required until a person bl
deemed to be aware of the type or kind of an olsvigk has been slightly minimized, even if thesperis
not aware of the precise nature, extent, or maaheccurrence of the risk. For obvious risks, tieimiff
will have consented, despite lack of full appraomias previously required (Schot 2005). It is netessary
for the application of assumption of risk that thjgired plaintiff has foreseen the exact mannewliich his
or her injury occurred, so long as he or she israwéthe potential for injury by the mechanisnnfravhich
the injury results (State 1997, Hess 2002, Mar&@&lozis 2010).

The assumption of risk doctrine is used in a widgety of situations, from the obvious to the more
unusual (Mandell & Dozis 2010). Equally unusuathe case of Hochhauser (2009), where a high school
wrestler brought suit alleging that he contractesigeés Simplex | while participating in a wrestlingatch.

The Second Department credited the proffered exggrnions that the possibility of contracting hes@and
other communicable diseases is a known problemcieted with wrestling and noted the plaintiff's
admission that he was aware that skin diseased beulransmitted while wrestling. The court fouhdttby

its nature, wrestling involves close contact betwgmrticipants and therefore, the contraction of a
communicable disease while wrestling is a risk iehein and arising out of the sport; the plaintifisumed
that risk. His complaint was dismissed (Mandell &3 2010).

However, the doctrine of primary assumption of ngil not protect the defendant in every case
where the plaintiff is engaged in a sporting orreational activity. The general rule in athletissthat
participants accept the normal and reasonable w$kactivities and the ordinary blows and collison
incidental to play in which they participate (Wo2§10, Citron & Ableman 2003, Fast 2004). The
assumption of risk doctrine therefore doesn’t idel@bnormal incidents and unreasonable mannep(Cstr
Ableman 2003, Wong 2010, Bernardi 2009), and act&devhich are caused inadequate supervision or
where the defendant negligently concealed or ise@ahe risks inherent in the activity (Mandell &7is
2010). Overall injury due negligence, recklessndsks which the participant is unaware of, (Word @,
undue violence (Healey 2005), actions that arebdedtely and unnecessarily harmful (Fast 2004 pCi&
Ableman 2003); or where the athlete was under amypalsion to participate are not covered by this
doctrine (Schot 2005).

As noted above, for implementation of doctrine s§wamption of risk, the defendant must show that
the plaintiff knew of the risk and voluntarily cheoto assume it. There are some ways which deferdant
show plaintiff the awareness of risk. For instanseynings posted at sports grounds, sports hatid, a
swimming pools give notice of the known risks inxed in sport to potential spectators and partidipalf
there is a warning sign clearly warning particigaot potential danger, and participants ignoresige and
proceed to observe or participate after being whremed get hurt anyway, they will be deemed to have
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consented to the risks. The defendants will haeedéfense of assumption of risk (Jacobs 2010, Schot
2005).

Therefore, where a risk is obvious to a personaisieg reasonable care for his or her own saféty, t
notion that an occupier must warn the entrant alloeitrisk is neither reasonable nor just (Schot5200
These should be obvious and direct, specific taigle comprehensible, and at the point of hazbieh{ey
2005).

It is axiomatic that for the defense to be suceagssie plaintiff must be engaged in the athletic o
recreational activity at the time of the injurydaemoteness will be fatal to the defense.

Assumption of risk as a defense is not limited laintiffs who are true participants, but can als b
applied to bystanders, spectators, and officialés Theans that players, coaches, managers, refeneds
others who, in one way or another voluntarily maptite, must accept the risks to which their relegose
them. Moreover, its application as a defense isalatly limited to contact sports or to adults.

The assumption of risk defense has been classifiesbveral different types or categories to adsist
courts in applying the defense under various cigtances (Spengler & Connaughton 2003). There are tw
types of assumption of risk. The first is an exprassumption of risk, the second is implied assiompf
risk (Wong 2010).

The same elements apply to both: a) the plaintitfarstood the existence and nature of the specific
risk, and b) the plaintiff voluntarily encounterda risk (Johnson & Easter 2007).

Express assumption of risk

Express assumption of risk is the defense thasésl when a potential plaintiff has expressly agreed
before entering into the activity to assume thksriavolved in the activity. Under this categotye tplaintiff
expressly contracts that the defendant owes no afutare toward and to take his or her chances fiom
known risk (Wong 2010). This contract negates tret €lement of the negligence cause of action. M/he
there is no duty owed, there can be no negligesgergler & Connaughton 2003). Therefore, if the
defendant’s negligence causes injury to plaintif§ assumption of risk doctrine as a complete defdrars
the plaintiff from any recovery (Wong 2010, Hes®92) This kind of assumption of risk doctrine regsi
an express agreement (Johnson & Easter 2007).,@ftere express assumption of risk is at issuee tisea
written document involved. Assumption of risk laage will often be incorporated either into a waioer
into an agreement to participate. Where a waivemsisd, principles of contract law will determines th
outcome of the issue (Cotten & Cotton 2002). Howgeae agreement to participate is not a contratt bu
instead is used solely to inform participants & ttature of the activity, the risks in the activitnd their
expected behavior. It is merely an affirmation bg participant that they knew of the inherent rigkshe
activity and chose to engage in the activity desftibse risks. The result is that a well-drafteceament to
participate might amount to an express assumptiofinberent) risks, thereby relieving the defendaht
liability for injuries incurred by a plaintiff (Spgler & Connaughton 2003). While such releasesoéten
enforceable, the law frowns upon releases intetdexkculpate a party from the consequences of urs o
negligence, and therefore subjects them to clasgisg (Drago 2002).

However, for a release to insulate a party frorhiliig for his own negligent acts, the parties must
express their intent in clear, unambiguous, andjuivecal language. Although the term negligencedmes
be used, words conveying a similar import must apjethe writing. Also it must be plainly and pisssy
apparent that the limitation of liability extendsrtegligence or other fault of the party attemptmghed his
ordinary responsibility. Moreover, a release wilht nexculpate a defendant from intentional, grossly
negligent, reckless, willful, or wanton tortuousdact (Drago 2002).
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Implied assumption of risk

Implied assumption of risk arises when a plaintiff's readga conduct in encounterirrgknown risk
creates an inference that he or she has agreetigeer thedefendant’s duty of care (Wong 2010). In fact,
the plaintiff is aware of somebody else’s negligerand fully understands a risk of harm to himself o
herself by their conduct, but chooses to take ipaah activity anyway (Wong 2010, Hess 2002). AgdHs
approach manifests his willingness to accept it #rus is not entitled to recover for harm withiratt risk
(Hess 2002). This kind of assumption of risk regsiino express agreement and is found from thecpkanti
circumstances of the case.

Implied assumptions of the risk doctrine divided Ancategories: unreasonable or primary and
reasonable or secondary (Johnson & Easter 200¢o[2@02).

Under implied unreasonable or secondary assumpfidie risk, it is said that the plaintiff assumed
the risk of the defendant’'s negligence, but theingfls conduct in confronting a known risk was
unreasonable, because the danger is dispropositméiie advantage the plaintiff is pursuing. i§thccurs,
the plaintiff's conduct is a type of contributorggtigence, an act or omission by the plaintiff tbastitutes
a deficiency in ordinary care, which concurs wiltte tdefendant's negligence to comprise the direct or
proximate cause of injury. In such cases, the deferf assumption of risk and contributory neglagen
overlap. Then it is possible, upon submittal targ for consideration, that the plaintiff would barred from
recovery in the suit or limited to the amount afaeerable damages (Drago 1995).

However, reasonable assumption of the risk meaighke plaintiff's decision to encounter the known
risk is reasonable. In other words, the plaintéidhassumed a risk, but was acting reasonably airttee
(Johnson & Easter 2007). In this kind of impliegwsption of risk, the court is faced with a dilemma
should this type of assumption of risk: a) compietsr recovery, b) be evaluated under compardtiué
principles, or c) be abolished as a defense?

Courts are split on the issue. There is authonitigvor of retaining this type of assumption okrés a
complete defense. Nevertheless, some courts hameluded that a plaintiffs assumption of risk,
irrespective of reasonableness, should be factiotedhe comparative fault computation. Still otleaurts
have held that this type of assumption of risk @ & defense at all. Reasons advanced for thigregtr
position include: 1. It would be anomalous to deagovery to a plaintiff who acted reasonably while
permitting partial recovery to a plaintiff who adtenreasonably; and 2. This type of assumptioniséf r
inequitably punishes reasonable conduct (Drago 2002

Scope the implied consent

The defense of consent and assumption of risk ptese special problem in the realm of sports in
general and for athletic participants in particul&ven if it has been accepted that the athlete, by
participating in a sport activity, assumed the gisk injury, and consents to those commonly apptedi
risks which are inherent in and arise out of thieireaof the sport generally and flow from such iogration
(Wong 2010, Mandell & Dozis 2010) it should be nmeméd that if only by engaging in sport that reagve
is barred, nobody could ever be held liable forirthmvn negligence (Bernardi 2009); and sporting
performance is transformed into a criminal actiViifealey 2005). The question therefore remainintpis
what specific acts the players have given theirseat? How should the extent or scope of the implied
consent given be determined? Can it be assumednhiajured player consented to excessive violeviten
some participants become rougher than may be reblonecessary?

The type of injury where a player hits another afufrustration or anger must be contrasted with the
type of injury caused by forceful play. The firgpé is no different from an injury occurring anywaelse,
and will be treated as such by the courts. Thergktygpe creates more difficulty, because the qoesif
whether there was consent to the behavior musbh&dered (Healey 2005).
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Though the prevailing view appears to be that fpgdtion in sports is taken to involve consenttie
ordinary blows and collisions incidental to plaggcluding contact that is in breach of game rulbsre
however exists another line of authority, primasifich stands for the proposition that participatio a
contact sport evidences a willingness to subméitbodily contacts not prohibited by the safetiesuof the
particular sport. Even if defendant breaches hikesrduty, plaintiff can’'t claim compensation. Basa of
he assumed and accepted risk. This theory is egfea as the “rules of the game” approach. Accordin
this theory, participating in a game does not nemi€onsent to contact that is prohibited by r(ll#serstine
1997).

The “part of the game” approach was also anothewrith According to this theory, players regularly
employ contact that is beyond that which is peeditty the rules and that because of the rougheafuhe
sport, players wear protective equipment such ds pad helmets. In other words, an athlete conserat
conduct that can be considered “part of the gamefuding contact which may violate its rules THere,
even if the defendant breached a duty which he awdte plaintiff, there can be no recovery becanfse
assumption of the risk. In this theory, therefdhe factors that a court may consider relevanteiciding
whether or not specific conduct fall within the peoof “part of the game” (Citron & Ableman 2003). |
spite of this, some believe neither volenti or agstion of risk nor the inherent risk doctrine appiythe
criminal context and hold that “though a man mayhisyconsent debar himself from his rights to n@ma
civil action, he cannot thereby defeat proceedingsituted by the crown in the interests of the lmuldt
would be contrary to public policy for participarits be viewed as giving consent to grievous bolddym
(Schot 2005). The rationale for the encroachmentrohinal justice into the sporting world is thab n
segment of society can act criminally without imgyiClarke 2000).

Some believe that athletes only consent to inhergiktand that a court is unlikely to imply consém
risks that go beyond those inherent to the spateR is a defendant found to have acted in bredidiis
duty of care, but instead is absolved of liabititye to the consent of the plaintiff (Beloff et H99).

Until 1975, when comparative fault doctrine passed law, some believed that assumption of risk
doctrine was not an independent doctrine and a enar for recovery, an exception expressing
assumption of risk, which is useful as a complatfese. They believed that implied assumption sK is
just an element for determining the portion of fauflithe defendant in the existence of injury (H2862).

In fact, analysis of the concepts of assumptiorighf and consent should be case-by-case and should
take into account such factors as the specific gavmved, the nature of the sport, the ages angipél
attributes of the participants, their respectivédlssland knowledge of the sport’s rules and custothsir
status as amateurs or professionals, the presenalesence of protective equipment, the degree edt"z
with which the game is played, the intent of thetipa, the mode and conditions of the particularoemter,
etc. (Citron & Ableman 2003).

Accordingly, participants in contact sports assugneater risks of injury than participants in non-
contact sports, and a professional athlete is ramare of the dangers of the activity, and presuynatare
willing to accept them in exchange for a salargntiis an amateur (Citron & Ableman 2003, Belofakt
1999, Healey 2005, DragtD02).

Ultimately, whether or not certain conduct fallghim the scope of consent or assumption of risk wil
depend on the particular facts of each case (Ci&olbleman 2003). Therefore, consent has its limits
actions outside the scope of a participant’s cansaeuid result in a civil or criminal prosecution.

What is an inherent risk

It would be a reasonable, acceptable, and oftemaisia@ble risk that one would expect to encounter in
a particular sport. For instance, getting tackke@n inherent risk of playing football, while cdilig with
another cyclist is an inherent risk of bicycle rariGetting tackled would not be an inherent riskioycle
racing, nor would colliding with a cyclist be arharent risk of football (Bernardi 2009).
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Sports often have inherent risks that cannot bmimdited without destroying the very essence of the
activity and it is accepted as a matter of law tatathlete who voluntarily participates in a sipgytor
recreational activity is owed no duty of care wifspect to the obvious risks associated with thigc
(Drago 2002). Therefore, if the athlete cannotnaldamages or compensation, he or she is barreddnym
recovery for the harm. In other words, a defendamés no duty to protect people from well-known,
obvious, or inherent risks in an activity. Viewedrh this “no duty” perspective, the inherent rigictline
like assumption of risk doctrine may act as a cateptiefense by negating the defendant’s duty & &aut,
the doctrines of inherent risk and volenti, assuompof risk, are different. Volenti requires thaetplaintiff
actually knew of the risk, and that this was ancgeated, non-inherent one, and consented to it. The
voluntary assumption of risk defense operates teati¢he plaintiff's claim after breach of dutyssown. It
is a defense of consent applicable to negligentierscto rely on it, the defendant must show tlnet t
plaintiff agreed to give up any cause of action afitingly ran a risk that was fully understood §2004).
The defense of voluntary assumption of risk has bieeited to cases where the court finds the eristeof
an agreement, express or implied, to exempt thendeint from liability (Linden 2001, Fast 2004). But
inherent riskis an argument by the defendant that the risk vi@®mmon knowledge and that the plaintiff
be imputed with this knowledge, thus reducing anelating the standard of care owed (Yeo 2001).

In fact, the plaintiff knew of the risk of injuryriging from participating in a sport activity and
voluntarily assumed it by agreeing to participado(g 2002). Therefore, where injury arises fromnmalr
and reasonable practice inherent in the game, thidirde no liability, as it cannot be avoided ewshen
reasonable care is taken. Such incidents are redjasl mere accidents whose costs must be borreeby t
victim. The value of sports derives from their irdr@& conflict, speed, exertion, and physical cant@be
occasional accident is the price to be paid bygslay spectator for the benefits of sports.

Nonetheless, consent does not include participdidtgrant disregard for the rules or where the
defendant intentionally injures or engages in ress| willful, or wanton misconduct beyond the scope
ordinarily understood for the activity, even thoubkre is an inherent risk that this could occunftpP1994;
Drago 2002). In other words, those situations ard@ions that are not inherent to an activity arat n
obvious or assessable by a plaintiff. For examfgepr instruction, defective equipment, lack of etgf
devices, faulty layout or construction, poor ofiiibhg, and dangerous environmental conditions the
unexpected acts of other participants, impropedaonby co-participants, a lack of skill on thetpafrother
participants, or an activity that has been conalotgroperly. It will likely be found that the defdant did
not fulfill his or her duty to the plaintiff andahthe plaintiff did not assume the risk” (Hess 200

In summary, where negligence is found it is rareaf@ourt to hold that the plaintiff waived any &g
claim through a bargain to give up rights of actidecordingly, more often than not, the common law
defense of voluntary assumption of risk will rarelycceed. At the same time, where no negligenicairsgl,
or where injury arises from inherent risk, therens need to consider voluntary assumption of riskaa
special defense (Fast 2004).

Conclusion

In a non-sport situation, consent to an act thanlawful in itself is irrelevant. Dueling, for exgle,
is unlawful and the consent of the injured partirislevant to any subsequent legal proceedingsirBthe
area of sport, athletes with participate in spotivity assume and accept the inherent risk of spatrt. In
other words, participation in sport activity is as®d consent to the inherent risk and injury ofrspo

Also there is a certain level of violent contactidg sport and players are not necessarily negligen
grossly negligent for contact arising in the ust@lirse of the game, thus there is authority suggeghat
ordinary and reasonable violence that is incidetaathe sport in question has the implied consdnt o
participants, which means that athletes, partibuldniose participating in contact sports, assuneerisk if
due to another player’s negligence.
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It seems, however, that a person cannot consehetmfliction of grievous bodily harm. So anger or
hostility and a predominant intention to inflictstantial bodily harm may transform a sporting perfance
into a criminal activity. Therefore, the law hagake to play in visiting with penal sanctions sowery
seriousinstances of violence on the field of pldoreover, if assumption of risk doctrine is to bepiuted
more readily, recreational facilities wouldn’t lEguired to provide more information with regarddamgers
associated with the sport in order for participattsbe in a better position to weigh the risks, ahhi
participants would otherwise not have known theeixof, yet under the reforms, be held to have eoiesl
to in any event.

Therefore, the threat of prosecution and imposimg and criminal liability will play a vital rolein
ensuring safe manners are maintained in sport elpdonevent otherwise negligent acts.

It is in the public interest to reprimand such aactchs a means of deterrence.

But the courts will need to be cautious in how tapply criminal liability to the sporting industsp
as not to diminish the essential nature of competgport.
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